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I.

STATEMENT OF CASE.

On September 24, 1906, the appellant and plaintiff in

error, William H. Bush, filed his action in ejectment in

the United States District Court, for the District of

Alaska, Second Division, (Nome) alleging himself to be



the owner and entitled to the possession of an undivided

one fourth (14) interest in a fractional placer mining

claim, situated in the Cape Nome Recording District,

Alaska, known and described as the **Big Clid Fraction

Claim '^ or *^ Daisy Placer Claim,*' located in accordance

with the United States Mining Laws. The appellant

further alleged that the ai3pellees, defendants in the

lower Court, had during his absence forcibly and without

his consent taken possession of the said property and

were withholding and refusing him possession of the

premises. The complaint in the action at law is found

at page one hundred and ten (110) of the Transcript of

Record.

On the same day, September 24, 1906, the same plain-

tiff, William H. Bush, filed his suit in Equity against the

same parties defendant, alleging himself entitled to cer-

tain equitable relief, the nature of which is fully set forth

in the Bill in Equity as found at page fifteen (15) of the

Transcript of Record.

This bill for equitable relief proceeds, briefly, upon the

ground

:

That the plaintiff had a clear legal title to an undivided

one fourth (y^) interest in the property in question.

That the plaintiff, together with his predecessors in

interest, had fully followed and performed every re-

quirement of the mining customs and laws under which he

held title to the property.

That the plaintiff, together with his predecessors in

interest, had been in undisputed possession of the same



for a period of over five years, and until shortly before

bringing his action at law.

That the said property was a placer gold mine of great

value in that mineral, but of no value for any other pur-

pose.

That the defendants had gone forcibly into possession

of the said property during the plaintiff ^s absence from

the Mining District, and had abstracted gold of a value

unknown to the plaintiff, but alleging, on information

and belief, the same to be of the value of two hundred

thousand ($200,000) dollars.

That the defendants were then in possession of and

engaged in mining the property, and were taking there-

from each day placer gold of the value of ^ve thousand

($5,000) dollars.

That some of the defendants so engaged in mining the

property were, as this plaintiff was informed and be-

lieved, insolvent and that an action at law afforded no

adequate relief. (Bill in Equity, p. 6-16 Record.)

A motion embodying the equitable relief prayed for in

the bill, supported by certain affidavits, was filed by the

appellant, (p. 17 Record.)

This motion and affidavits in support thereof having

been presented to the Honorable Alfred S. Moore, Judge

of the District Court, for the District of Alaska, Second

Division, an order to show cause was signed by the said

Judge, directed to the defendants and appellees herein

citing them to appear and show cause why a temporary

injunction and other relief should not be granted to the

plaintiff, (p. 19 Record.)



On the return day of this order to show cause an ap-

pearance was entered by Mr. Daly on behalf of the de-

fendants, E. D. Adams and A. N. Ashley, the latter ser-

ved as John Doe.

Certain objections of these defendants (p. 21 Record)

having been filed and overruled, and the action at law

and suit in Equity at the suggestion of the Court having

been joined, a hearing was had upon the order to show

cause. This hearing was upon written exhibits and affi-

davits offered for and on behalf of both the plaintiff and

the defendants.

All the evidence offered at the hearing is brought here

in the Transcript of the Record. (Certificate of the

Court, p. 190-191-299 Record.)

The Court having heard the evidence and having taken

the matter under advisement for two days caused an

order to be entered refusing the temporary injunction as

well as all other temporary relief, (p. 188 Record.)

As the order so entered by the trial Court, in effect,

under the peculiar circumstances of the case, practically

results in confiscation of the property in controversary,

if the same shall continue to stand as entered, an appeal

has been sued out, allowed, and the case is by Writ of

Error brought to this Appellate Court.

ASSIGNMENT OF ERRORS.

Page 300, Record.

Comes now the plaintiff in the above-entitled action

and assigns the following errors as having been com-

mitted by the above-entitled Court, in the above-entitled



action, upon which plaintiff intends to rely upon his ap-

peal to the United States Circuit Court of Appeals for

the Ninth Circuit, in said action:

I. The Court erred in refusing to grant unto said

plaintiff a temporary injunction herein.

II. The Court erred in denying plaintiff ^s motion for

a temporary injunction, order of survey, and the appoint-

ment of a receiver herein.

III. Court erred in entering up its oral decision and

refusing to grant the plaintiff's injunction pendente lite,

which said oral decision is as follows

:

^'On the showing before the Court the prior location

**was the one under which the defendants claim, which

**was in 1899, the plaintiff claims under a 1900 location.

**It devolves on the plaintiff to show prior location was

*^not a valid location and was not a subsisting location

*'at the time he located, and therein is the weakness of

*

' the plaintiff 's case. '

'

IV. The Court erred in failing to file a decision in

writing in said action stating the facts found and a con-

clusion of law arrived at upon the hearing.

In order that the foregoing assignment of errors may

be and appear of record, plaintiff and appellant presents

the same to the Court praying that such a disposition be

made thereof as in accordance with law and statutes of

the United States in such cases made and provided, and

plaintiff and ai^pellant prays a reversal of said order



refusing and denying said temporary injunction made

and entered by said Court.

Clay Allen,

,
HoBBs & Bell,

Attorneys for Plaintiff and Appellant.

Service by copy admitted this 26th day of October,

1906.

A. J. Daly.

AEGUMENT.

Counsel will be pardoned the space devoted herein to

matters geographical and historical in connection with

the Cape Nome Recording District. Of the conditions

obtaining there this Court has repeatedly said that it will

take judicial knowledge.

Tornanes vs. Melsing, 106 Fed. Rep. 784.

But the pursuit of the law making little demand upon

the imaginative faculties it is to be feared that anything

short of actual physical contact will always prove inade-

quate to a full understanding of the distressing legal

conditions ofttimes to be met in this American Territory.

The Court should be apprised of the following facts

:

I. That following the discovery of gold along the beach

and creeks the entire country surrounding Nome in the

years 1899 and 1900 was staked and restaked with con-

flicting mining locations.

II. That much of this territory so staked was, and

has remained, comparatively valueless.



III. That recent discoveries, notably in 1905, of the

<
i Third Beach Line, '

'—a narrow ribbon of gold of great

value,—the general direction of which being clearly and

definitely known, have given to claims lying on these

favored narrow belts great value.

IV. That the variation of a few feet to or from this

*' beach line'' will render a claim of great or little value.

V. That no miners' rule or custom in this District

seems to require the filing of j^roof of assessment work

performed.

VI. That the miners resident in the Nome District in

the years 1899-1900 came from and are now for the larger

part scattered throughout Alaska and the United States.

VII. That the country is barren, treeless, and com-

paratively free from all natural monuments.

VIII. That the frozen, glacial character of the country

with its overlying bed of moss quickly obliterates the

evidence of actual labor ; rendering it cheaper and easier

for the unscrupulous to do the statutory ass-essment work

by affidavit than by pick and shovel.

IX. That the junction of Newton Gulch and Dry Creek

is approximately three miles from the city of Nome and

within view of that city.

X. That many of the miners and other residents of

the Cape Nome District return to 'Hlie States" in Octo-

ber and November of each year, returning to Nome in the

June following.

The appellant and plaintiff, by virtue of certain acts

performed under the United States Mining laws claims
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to be the owner of an undivided one fourth (14) interest

in and to a fractional mining claim known as the '^Big

Clid Fraction'' or ^' Daisy Placer Claim," the same being

of the following dimensions (Illustration p. 36 Kecord)

:

Commencing at the northeast corner of Claim No. One

Below Discovery, and running thence northwesterly five

hundred and sixty-eight (568) feet, this side being com-

mon to the Big Clid and to the west side of Bench Claim

No. One;

Running thence southwesterly nine hundred and twenty

(920) feet to a stake which was at the common northwest

corner of Discovery Claim and Claim No. One Below

Discovery

;

The third leg of the triangle being one thousand three

hundred and twenty (1,320) feet in length, and common

to the north side line of Claim No. One Below Discovery

;

The Claim "being a fraction in a triangular shape

paralleling No. One Below," as the location notice of the

Daisy Placer Claim states it. (p. 104-105 Record.)

The appellant's rights, primarily, are based upon two

location notices, as follows:

Big Clid Fraction, located by F. F. Bowers, on August

1, 1900. (p. 108 Record.)

Daisy Placer Claim, located by F. F. Bowers, on Janu-

ary 12, 1901. (pp. 104-105 Record.)

The appellant presents a perfect record title to an un-

divided one fourth (%) interest from F. F. Bowers to

himself, through certain mesne conveyances, as follows:



F. F. Bowers to Charles H. Curry, (pp. 82, 141

Record.) Charles H. Curry to C. S. Hannum. (p. 79

Record.) C. S. Hannum to William H. Bush. (p. 144

Record.) Also, Charles H. Curry to William H. Bush,

(p. 85 Transcript.)

The rights of the appellant, it is claimed, begin with

and run from August 1, 1900, at which time Bowers made

his discovery and went into possession of the land herein-

before described. The Big Clid location notice was not

filed until August 27, 1900. (p. 108 Record.)

In order that the Court may comprehend the conflict

in interest arising between the parties to this action, it

will be necessary to keep in mind the claims lying adja-

cent or near by the land in dispute. The attention of the

Court is therefore called to the following location notices,

all of which have been set out at length and made a part

of the record in this case. The pages of reference fol-

lowing the word '^illustration'' refer to the diagrams

offered in explanation in Mr. Bush's affidavit. The per-

versity of the printer has caused most of these diagrams

to be placed on the pages following the claims they were

intended to illustrate. The location notices to which the

attention of the Court is directed are as follows

:

I. Bench Claim No. One. Dated Feb. 18, 1899. Filed

Feb. 27, 1899. Located by R. M. Dealy. (Illustration p.

29-30 Record, also p. 103 Record.)

II. Bench Claim No. Two. Located Feb. 22, 1899.

Filed Feb. 27, 1899. Located by Gustavo F. Schaefer.

(Illustration pp. 30-31 Record, also pp. 99-100.)
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III. Bear Cub Claim. Dated June 11, 1899. Filed

June 16, 1899. Located by Akrel Olsen. (Illustrations

pp. 31-32, also p. 106 Record.)

IV. Franklin Claim. Dated Sept. 8, 1899. Filed Sept.

12, 1899. Located by M. Hulseliouser. (Illustration pp.

33-34 Record.)

V. Big Clid Fraction. Dated Aug. 1, 1900. Filed Aug.

27, 1900. Located by F. F. Bowers. (Illustration p. 33,

also p. 108 Record.)

VI. Bear Cub Bench Claim. Located by Elmer Reed

Jan. 5, 190L Recorded Jan. 8, 190L p. 101 Record.) No

illustration is shown of the Reed location for the reason

it was not known whether claimed to be in conflict with

the Franklin Bench or Bench No. One Below. The dia-

gram used for the purpose of illustration by the defend-

ants at the hearing in the lower Court showed no conflict

with the Franklin Bench, but showed no Bench Claim No.

One on the map. When asked in open Court to locate ,

Bench Claim No. One, a location prior to both the ^'Bear

Cub" and ^'Bear Cub Bench" locations, Mr. Dal}" re-

fused to do so. It is safe to say that appellees will not do

so iti their brief.

VII. Daisy Placer Claim. Located by F. F. Bowers.

Recorded Jan. 12, 1901. (Illustration pp. 36, 104

Record.)

VIII. Duplex Fraction. Located by Collin Murray.

Filed April 17, 1903. (Illustration and location notice

p. 34 Record.) Bench Claim No. One is now claiming a
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part of tlie territory of the Duplex Fraction, and as the

*'pay streak" runs directly across the latter it will un-

doubtedly develop the moving proclivities of the Bear

Cub.

The appellees, Ashley and Adams, have been since June

in possession of, and working, on a line parallel with and

near the north line of Claim No. One Below Discovery.

(See illustration XXXX p. 43 Record.) This line of X's

also indicates very accurately the general direction of

the ^

' Third Beach Line, '

' now marked by a line of camps

for some miles.

As has been before noted

:

The appellant claims title under the two locations, Big

Clid Fraction and Daisy Placer, filed by F. F. Bowers.

The appellees defended their possession by claim of

lease hold title under the ^^Bear Cub" filed by Akrel

Olsen, and the "Bear Cub Bench Claim" filed by Elmer

Reed.

The fact is established by the affidavits of all the par-

ties that the property was considered of little value prior

to the determination of the location of the so-called

"Third Beach Line" in the winter of 1905-1906. The

appellees, in their affidavits, claim to have done no more

than assessment work prior to that time, while the Record

establishes by certain written instruments supplemented

by unimpeachable affidavits that the property in contro-

versary was worked by certain predecessors of the ap-

pellant who took therefrom gold of the approximate value

of one thousand ($1,000) dollars in the year 1902. The

appellant claims to have been continuously in possession
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since the date of the Big Clid location until ousted there-

from by the acts of the appellees in the early part of the

year 1906. The appellees claim to have never heard of

the Big Clid Fraction or the Daisy Placer Claim.

It might not be improper to suggest that counsel for

the appellant needs no disillusionment as to the difficulty

of persuading an appellant tribunal to reverse the order

of the lower Court when injunctive relief has been re-

fused. It is not to be denied that the accumulating de-

cisions of the Courts hold it to be the general rule that

the sound measure of discretion which, in the theory of

the law, is vested in the judiciary, when so exercised, will

not be disturbed except under conditions not usual and

ordinary. But the Congress of the United States having

specifically given the right of appeal from orders refus-

ing injunctions in Alaskan cases it is to be presumed that

there was a sound general recognition of the necessity for

such relief under the peculiar conditions prevailing in

that Territory.

As to the general rule governing the granting and re-

fusal of injunctive relief in actions similar to the case at

bar the Court is doubtless already fully advised. As has

been stated by Barrington and Adams in their work on

mining law under the head of "Injunctive Relief in dis-

cussing that remedy as applied to placer gold mines (p.

716-717):

"The. taking away of the minerals is, in itself, an irre-

parable injury."

The same authority continues:

"An injunction is now allowed in all cases of trespass

upon mines upon the ground that the acts complained
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of, are or may be, an irreparable damage to the particular

species of property.'^ Citing numerous cases in support

of the doctrine.

The same authority continues

:

*^And this doctrine is particuUirly applicable to the

case of a continued trespass upon a placer gold mine the

value of which consists wholly of auriferous deposits that

may be worked out and removed without leaving any

evidence of their quantity or value upon which to base

an estimate or account,'' etc.

See also

Lindley on Mines Vol. II, p. 872.

From a review of the later cases it would seem that the

trend of the Courts is from the old common law rule

which gave injunctive relief only in cases of waste, to

the wider and more sensible doctrine which grants that

relief in cases of irremediable injury as a matter of right.

The modern authorities seem to hold that the equitable

arm of the Court should assist that of the law in all cases

ivhere the damage done is irremediable and there is a

prima facie shoiving of title.

The authorities seem to agree with the writer herein-

before quoted that the spoliation of a placer gold mine is

in itself an irremediable damage.

As to the duty of the Court in cases in which irremedi-

able damage is threatened to real property the following

cases are cited:

Richards vs. Dotuer, 64 Cal. 62, 28 Pac. Rep. 113.

In this case the lower Court refused a temporary in-

junction against the projection and excavation of a tun-
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nel through plaintiff's land, and then found that the in-

jury was not in its nature an ^irremediable" one. The

Supreme Court finds the injury to be irreparable from

its very nature and reverses the action of the lower Court,

holding the plaintiff entitled to the temporary relief by

injunction.

United States £ E. Co. vs. Gallego, 89 Fed. Kep.

769.

This case was on an appeal from a decree sustaining a

demurrer to and dismissing a bill to restrain appellees

from diverting water. In its opinion at p. 773 the Court

says

:

**A continuous trespass upon real estate or upon an

interest therein, to the serious damage of the complain-

ant, warrants an injunction to restrain it.'' ''A suit in

equity is generally the only adequate remedy for trespass

continually repeated, etc." Numerous cases are cited

by the Court in support of its holding.

King vs. Stuart, et al., 84 Fed. Rep. 546.

This is a well considered case citing many authorities.

An action had been brought to restrain defendants from

cutting timber. The question as to what constitutes
'

' ir-

remediable damage" is here considered.

Wood vs. Broxton, 54 Fed. Rep. 1005.

In this case a bill in equity was filed in the United

States Circuit Court to enjoin the cutting of timber.

Prior to the time of bringing this action an action at law

had been brought by the same plaintiff. In the action at

law a jury had found against the plaintiff. The action

had been appealed by the plaintiff, and was pending when
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a trespass was attempted. Although a jury had already

found against the pleader in equity on the question of

title the Circuit Court granted the injunction. The Court

carefully reviews the question of injunctive relief.

Cheesman vs. Shreve, 37 Fed. Rep. 36.

The Court here lays down the rule of law

:

^'The rule is to preserve the possession as against such

prima facie trespass by a preliminary injunction, when

leaving the question of title to the property to be estab-

lished by a suit at law.''

Buskirk vs. King, 72 Fed. Rep. 22.

This was an action to prevent waste on timbered land

in conjunction with suit for possession. The Court

granted the injunction. The Appellate Court's opinion

reads in part, p. 24

:

^'We now come down to consider the assignment of

error, that in substance, the Court below erred in grant-

ing the injunction, independent of the questions we have

just referred to."

*'In doing this, we must keep in mind that Courts of

Equity are not to be regarded as in any manner forestall-

ing the final action of Courts of Law on the questions in-

volved when they grant temporary relief afforded by

interlocutory injunction."

^^The legal rights of the parties are not decided hy the

Courts of Equity, hut the property in issue is guarded

until those rights have been ascertained hy the trihunal

established for that purpose/^

If this latter sentence from the opinion of this learned

Court be accepted as summarizing the law on the point,
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as we believe it does, then it is respectfuRy suggested that

no more flagrant violation of every principle enunciated

therein can be instanced than that of the case at bar.

The lower Court seems to assume on the application for

a restraining order and temporary injunction that it was

the Court's duty to try and finally determine on an affi-

davit hearing the title to this property. The verdict of

the jury and itis conclusion on the question of title were

to be forestalled—and if the action of the lower Court

goes uncorrected in the Appellate tribunal his purpose

will have been in a large measure successful.

By the month of May of this year all of the '

' clean up '

*

of the winter from the Daisy Fraction will have been

washed into the sluice boxes and will have disappeared

and the property will, if the present activity continues,

within a few months be entirely exhausted.

The attention of the Court is called to the case of

Union Mill & Mining Co, vs. Warren, 82 Fed. Rep.

522.

Here there had been no actual trespass, merely the

threat of a trespass. The Court says

:

^'In all cases where the remedy complained of is ir-

remediable and tends to destroy the substance of the

property an injunction will be granted in order that the

property may be preserved from destruction. '^

Other cases which might be noted are

:

Tallman vs. R. R. Co., 121 N. Y. 119-23, 23 N. E.

R. 1134;

Gallway vs. R. R. Co., 128 N. Y. 132-145, 28 N. E.

R. 479;
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Evans vs. Ross, 8 Cal. 88

;

United States vs. Gear, 3 Howard 120.

If it be accepted from the foregoing decisions that it

is, not alone the discretionary privilege, but the duty of

a Court as well, to preserve a property of this kind from

irremediable loss upon a prima facie showing of title, the

evidence upon which the lower Court acted will then de-

serve consideration.

The appellant and appellees both claim by virtue of

mining locations made upon unoccupied mineral lands

of the United States.

It will be noted that in point of time the ''Bear Cub^*

location by Akrel Olsen precedes the "Big Clid.'^ The

"Big Clid'^ precedes the "Bear Cub Bench Claim'' by

Elmer Reed, whose location in turn precedes by a few

days the "Daisy Placer Claim" location.

The "Big Clid Fraction" and the "Daisy Placer

Claim" locations were made by the same man and are

identical in form as shown by instruments hereinafter

referred to.

In a deed of conveyance executed by Bowers in the

month of February, 1901, one and one half months after

he had filed the "Daisy Fraction" location notice, he

describes the property in question as the "Big Clid Frac-

tion Claim" and makes reference to both locations as

follows (pp. 141-142 Record)

:

"That certain placer mining claim situate, lying and

being between Newton Gulch and Dry Creek, known,

named and designated as the Big Clid Fraction Claim,

situated in the Cape Nome Recording District, District
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of Alaska, and more particularly described in the location

notice dated August 1, 1900, and recorded in volume 51,

on page 302 of the records of the Cape Nome Eecording

District, and further and more particularly described in

a certain other location notice filed for record January

12, 1901, instrument recorded numbered 8442, and re-

corded in the records of the Cape Nome Recording Dis-

trict, District of Alaska, on the day of , 1901,

in vol
,
page '

'

The "certain other location notice filed for record

January 12, 1901," * * * ^'numbered 8442" was the

"Daisy Placer" location notice, (jd. 104 Record.)

In a deed of date August 13, 1901, seven months after

the filing of the second notice of location, in which F. F.

Bowers transfers all his interest in the Fraction he de-

scribes it again (pp. 82-83 Record) as "lying and being

between Newton Gulch and Dry Creek, known, named

and designated as the Big Clid Fraction Claim situated

in the Cape Nome Recording District of Alaska, and more

particularly described in the location notice August 1,

1900, and recorded in Vol. 51, on page 203 of the records

of the Cape Nome Recording District, and further and

more particularly described in a certain other location

notice filed for record January 12, 1901, instrument rec-

ord numbered 8442 and recorded in the records of the

Cape Nome Recording District, District of Alaska, on the

day of , 1901, in Vol. 86, page 125."

Here also the locator has made clear his purpose in

filing the second, or Daisy Placer, location notice.

That the two i)roperties were one and the same is

further shown in the deed of August 14, 1901, from
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Charles H. Curry to C. S. Hannum and H. E. Tomlinson

in which the property is still designated as the ^^Big

Clid Fraction Claim/' and reference is made to both the

Big Clid location notice and the Daisy Placer Claim

notice, (p. 80 Record.)

See also lease at page 93, Record, and deed, from

Alaska Safe and Deposit Company, of Nome, and C. S.

Hannum, to William H. Bush of date October 3, 1905. (p.

145 Record.) In all these instruments both names are

used to designate the property. As the defendants in

their affidavits disclaim ever having heard of the prop-

erty under either name they certainly cannot object to

the hypothesis that they are one and the same property.

If it is accepted from the foregoing instruments em-

phasized by the statement of Graves (p. 66 Record) who

was with Bowers when he made his first location, and

that of Curry who has been on the property since the

time of the second location (p. 119 Record) it is respect-

fully submitted that the rights of Bowers and his suc-

cessors originated with and continued from the time of

filing the Big Clid location. In support of the proposi-

tion that a defective location notice is cured and the

rights of the locator thereunder preserved by a subse-

quent corrective filing the Court is cited to the following

cases

:

The especial attention of the Court is called to the dis-

tinction made by the Supreme Court of Colorado in the

following cases

:

Johnson vs. Young, et al., 34 Pac. Rep., 173.
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Here that Court holds that a re-location by same per-

son of same property under new name preserves location

right from date of original location.

Niles vs. Kennan, 62 Pac. Eep., 360 ; 27 Colo., 502.

Here it is held a re-location of property made by son

of original locator does not preserve rights of original

locator.

Other cases are as follows

:

Empire State Idaho M. & D. vs. Bunker Hill, 131

Fed. Rep. 591;

Last Chance vs. Bunker Hill, 131 Fed. Rep. 579-

585;

Duncan vs. Fulton, 61 Pac. Rep. 244, Court of Ap-

peals
;

Book vs. Justice Mill Company, 58 Fed. Rep. 107-

115;

Meydenhauer vs. Stevens, 78 Fed. Rep. 787

;

Morrison vs. Regan, 67 Pac. Rep. 956, Idaho Su-

preme Court;

Jordan vs. Duke, 53 Pac. Rep. 197, Supreme Court

Arizona

;

McEroy vs. Hymen, 25 Fed. Rep. 596, Circuit

Court Col.

There is such unanimity on the part of the Courts on

the question involved here that no review of these cases

will at this time be attempted.

If then. Bowers established his stakes upon the Big

Clid in August, 1900, and did his work for that year, and

the January following filed a new, complete and accurate
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description of this property under the name of the Daisy

Fraction as is clearly established by this record, of what

value in the light of the decisions hereinbefore cited was

the location attempted to be made by Elmer Reed in 1901 ?

The position of the defendants and appellees in their

claim of right under the Elmer Reed location was so

clearly untenable that it was practically abandoned by

Mr. Daly in the lower Court and was so accepted by the

Court in its conclusion. Witness then his desperation to

bolster up a title under and through the Bear Cub Loca-

tion by Akrel Olsen at a time when the very corporate

existence of the alleged Bear Mining and Trading Com-

pany was being attacked hy Jafet Lindeherg and his

Nome Exploration Company in an action in this same

lower Court. The prize had suddenly become so rich

that these freebooters had fallen out over a division of

the plunder. So, on the day the case at bar was filed as

shown by the instrument at page 148 of this record, a deed

was obtained from Akrel Olsen to the so-called ^'Bear

Cub.'' Before that time the defendants, Adams, Ashley

and Carlson, had taken out nearly two hundred thousand

($200,000) dollars from property their title to which was

merely possessory.

The claimed right of possession, if the foregoing

reasoning is correct, must stand or fall on the rights aris-

ing under and by virtue of the ''Bear Cub'' location made

by Akrel Olsen in June of the year 1899. It will be re-

membered that this was the spring that a wild army of

adventurers landed upon the Nome beach. It was then

quite a popular custom fully evidenced by Mr. Olsen 's

location notice to file '* sling shot" locations it being the
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fashion of the kind to move anywhere in a grand radius

from a given point. This notice is sufficiently brief to be

set out in full, omitting names (p. 106, 107 Kecord)

:

''I, being a citizen of the United States, hereby claim

and stake for placer mining purposes 1320 ft. N. W. from

this Stake No. 1 to Stake No. 4, and 660 ft. N. E. from

Stakes 1, 2, 3, 4. This claim shall be known as the 'Bear

Cub' claim, which is distinctly stake 1, 2, 3, 4, set S. E.

from Claim No. 1, below on Dry Creek, Cape Nome Min-

ing District, Alaska. June 11, 1899. '^

It is submitted:

I. That the foregoing notice is in itself insufficient as

a notice of mining location.

II. That it does not refer to ground lying along and

on the north side of Claim No. One Below Discovery.

III. That actual possession of the ground in contro-

versy under the '^Big did Fraction'^ and ''Daisy

Placer^^ locations for a period of over five (5) years

without protest by the appellees and without adversely

asserting a claim of right based upon this ambiguous and

conflicting notice of location establishes such laches on

the part of the appellees that they should not be heard in

asserting title to ground lying distinctly outside of the

angle and direction referred to in their location notice.

It will be noted that the above location notice is

readily adaptable to the peculiar conditions of Nome

litigation, permitting itself with almost equal facility to

be hung anywhere from Claim No. One to the beach below

the city. There is nothing in the notice itself to ''tie'' it
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to any particular locality. It must be borne in mind that

Bench Claim No. One and Bench Claim No. Two were

then living, existing locations made prior to that time.

This fact should not be lost sight of. The notice is en-

lightening, however, in one particular. It states that the

Bear Cub claim ^'is distinctly stake 1, 2, 3, 4 set S. E.

from claim No. I Below on Dry Creek." By means of

the proper use of affidavits, as the emergency might have

required it, this location notice could have been used to

assimilate the rights of the Duplex Fraction people. But

if we accept the notice as of any value this claim of Mr.

Olsen's could not by any contortion of the points of the

compass have been North and East of Claim No. One Be-

low. And yet the Big Clid lies along the north side of

Claim No. One Below and that is where the defendants

are working, and the north side of Claim No. One Below

is where the defendants by their affidavits are now locat-

ing the Bear Cub. Mr. Olsen filed his location notice for

record five days after the date given as the date of loca-

tion. It is to be presumed that Mr. Olson's memory at

the time would have been fully as good as it was six

years later when another stretch of the tundra became

more valuable. He now remembers with startling vivid-

ness all the details regarding his location of the Bear

Cub (affidavit at i)age 193 of the Record), and yet says

nothing of Bench Claim No. One with which it must have

been in serious conflict. Whether such a location notice,

indefinite and vague as it manifestly is on its face, may,

by means of affidavit proof, be transferred to a locality

in another direction and one contradictory to its own

terms, is a question for this Court to decide. As there
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was a witness to his location, and according to his affi-

davit other men with him at the time, it would seem that

they must have all been deceived by the direction, al-

though it was one of the longest days of the summer and

there is not a tree within miles of the spot to obscure the

position of the sun. But this locator on October 7th of

the same year gives still other evidence of the confusion

in his mind at that time by a deed which was offered on

behalf of the appellees and found on page 165 in the

Record. Olsen had been quite busy that summer and

had made five different locations on five different creeks

in less than that number of months. He here describes

the '^Bear Cub'' as follows:

^^2d. Bear Cub, a bench claim situated on Dry Creek,

opposite Discovery claim/

^

It is interesting to notice that all of the descriptions

contained in this deed are vague and indefinite, a situation

strangely prophetic of the harvest of affidavits to come.

Numerous are his friends in times of doubt and uncer-

tainty. It is but fair to Mr. Olsen to say that when he

and his friends left for Ungo the Bear Cub may have

been north of and adjacent to Claim No. One Below.

Curry (pp. 117-160 Record) says there was no Bear Cub

stake at the northeast corner of Claim No. One Below

when he became acquainted with the ground in 1900-1901,

but there were Bear Cub stakes over toward the Great

Western Group with the western end of the Bear Cub

resting against Discovery, where Olsen said it was in his

deed. (See illustration p. 32 Record.) Graves, who

assisted Bowers in staking the Big Clid, was living on
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the ground in 1900 working on Bench Claim No. Two.

(p. 66 Record.) Graves says that he discovered that

Bench No. One made an angle and did not lie adjacent to

Claim No. One Below and that the side line of another

claim, the name of which he did not know, but which

might have been either the Bear Cub or the Franklin,

also cut off at an angle away from No. One Below leaving

a triangular piece of ground untouched by any of these

prior locations. But suspending judgment on the truth

or falsity of the statements contained in any or all of the

affidivits in which there is serious conflict, there is a

means of proof generally more acceptable in mining liti-

gation than that offered by the affidavits of the parties in

interest and their friends.

The means of proof referred to are the subsequent acts

of each of the parties to the conflicting and adverse claims

of title. There is no claim on the part of the defendants

that at any time from the date of the location of the Bear

Cub by Akrel Olsen in 1899 until the strike of the Third

Beach Line had anything been done or performed on

or about the claim except such labor as was necessary

each year to preserve the right of the locator to his min-

ing location. On the other hand the locator, Bowers, and

his successors in interest have since the day of their loca-

tion in 1900 performed every act possible to any person in

the fullest possible enjoyment of real property rights. It

will doubtless astonish this Appellate tribunal that there

ivas laid before the lower Court, and there is brought here

in the record no less than thirteen (13) tvritten instru-

ments, all of them either original or certified by the

official properly having them in custody, many of them
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acknowledged before notaries public, bearing the signa-

tures of no less than twenty witnesses, all of date prior

to the strike on the Third Beach Line ( and the resulting

increase in value), evidencing an open claim of title

coupled with possession of the land in dispute since the

dag of the Big did location.

The instruments referred to are as follows

:

I. Location Notice; by F. F. Bowers of Big Clid,

August 1, 1900. (p. 108 Record.)

II. Location Notice; by F. F. Bowers of same under

name of Daisy Placer Claim, January, 1901. (p. 104

Record.)

III. Deed; from F. F. Bowers to Charles Curry, de-

scribing property as Daisy Placer or Big Clid. Recorded

August 13, 1901. Regularly acknowledged before a No-

tary Public with two witnesses, (p. 82 Record.)

IV. Deed; from Charles Curry to Henry Tomlinson

and C. S. Hannum, each of Vl interest, named as Big

Clid or Daisy Claim; dated April 2, 1902; regularly

acknowledged before a Notary Public; two witnesses; as

shown by the record Tomlinson was then a clerk in a

bank at Nome, and Judge Hannum was then, as now, a

lawyer well known to the bar of both Nome and San

Francisco. The property was then of so little value that

this one half was conveyed in consideration of small

money advances and legal services required in a criminal

case in which Bowers was involved, (pp. 79-80 Record.)

Afterward Judge Hannum conveyed for $25 rather than

do the assessment work.
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V. Mining Claim Lease ; executed by Curry in Febru-

ary, 1902, to E. Harris.. Eegularly acknowledged before

a Notary Public, signed by both parties, and witnessed

by E. W. Fleming, (p. 92 Record.)

VI. Agreement ; dated April 2, 1902, between JR.

Harris, the layman named under lease shown at V, and

the Beau Mercantile ComjDany, the latter one of the larg-

est mercantile houses in Nome; the consideration ex-

pressed in this agreement is the furnishing of $700 ivorth

of provisions ; this agreement assigns ^'to second party

75 per cent of the gross output of gold derived from that

certain lay from Charles Curry to said Harris, executed

February 2, 1902. (p. 135 Record.)

VII. Assignment of Lease; from Charles Curry to

Caleb Whitehead, dated April 2, 1902; Whitehead was

then, as now, one of the officers (now President) of the

Alaska Banking & Safe Deposit Co^npany of Nome,

Alaska, (p. 96 Record.)

VIII. Mortgage of 4-6 of Daisy Bench Claim by

Charles Curry to Caleb Whitehead, dated April 2, 1902;

acknowledged before a Notary Public the same day; with

two witnesses; recorded in the office of the Recorder of

the District on April 2, 1902; this mortgage in its body

describes the property "and noiv being tvorked by R.

Harris under a lay describing the claim as the Daisy

Bench Claim, adjoining on the left limit No. One Below

Discovery on Dry Creek, in the Cape Nome Recording

District of Alaska.'^ (pp. 87-8-9 Record.) This mort-

gage contains the following interesting clause: ^'Together

with all that portion of the dump now lying on said
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ground and taken therefrom belonging to the party of the

first part, (Curry) and which for the purpose of this

mortgage shall be considered as part of the real estate.
'

'

IX. MoETGAGE Note; (p. 87 Record) Charles Curry to

Caleb Whitehead, for three hundred ($300) dollars bear-

ing an endorsement showing a payment of $96.90 which

the affidavits of Charles Curry and Judge Hannum (p.

52-54 Eecord) declare was for gold taken out under the

Harris 75 per cent lay shown at V, Curry ^s interest being

1/^ of 25 per cent.

X. Notice of Forfeiture; (p. 137 Record) published

for thirteen consecutive weeks in the ^' Gold Digger/^ one

of the two Nome papers, in 1904, against Hannum, Tom-

linson, and Bowers, in which the Daisy Bench is described

as *' situated on the first tier on left limit of Dry Creek,

Opposite No. 1 Below, and the right limit of Newton

Gulch, Cape Nome Recording District, District of

Alaska.'' See also the affidavit of the publisher (p. 138

Record) made at the time.

XI. Lease ; Charles Curry to Enyear and Swanson of

the *^ Daisy Fraction"; dated January 5, 1905; signed by

all three parties and witnessed by two other persons, (p.

96 Record.)

XII. Deed; Alaska Banking & Safe Deposit Company

and C. S. Hannum to William H. Bush ; dated October 3,

1905; recorded October 4, 1905. (p. 144 Record.)

XIII. Affidavit of Assessment Work ; made by J. S.

Wheeler; dated October 4, 1905; filed for record October

14,1905. (p. 136 Record.)
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All these instruments, except the single one, affidavit

of assessment work, bear dates prior to the time when

Judge Hannum was willing to sell his one quarter (14)

interest to Bush rather than do the assessment work, as

shown by his deed and affidavit. (Deed, p. 144; Affidavit,

p. 52, Record.)

There ivas no question raised in the loiver Court as to

the genuineness or authenticity of any one of these instru-

ments. The audacity of Lindeberg, and others of his

kind, thus, apparently, has its limits. Here ^re instru-

ments that bear the signatures of no less than three

bankers of Nome, all now officials of the three different

banks in business there. The&e men are Whitehead,

Thatcher, and Ames. Here are the signatures of one of

the best-known lawyers in Nome inscribed years back,

not once but numerous times. Here is a contract taking

an assignment of money arising from a lay on the Daisy

Fraction, taken by one of the largest mercantile firms in

Nome. Here is a contract evidencing the furnishing of

seven hundred ($700) dollars in merchandise to the lay-

men on the Daisy Fraction. Here is a mortgage on the

Big Clid or Daisy Fraction, taken back in the year 1902

when the memory of men was undoubtedly as clear as to

claims and boundary lines as at the present time. Plere

is an advertisement of the Daisy Fraction flaunted

through one of the two newspapers of Nome for a period

of thirteen (13) weeks in 1904. Here are the hands and

seals of no less than seven notaries public to instruments

relative to the Big Clid or Daisy Fraction. Here are
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twenty men subscribing as witnesses or parties to con-

tracts relative to the Big Clid or Daisy Fraction.

What is the answer of the defendants to all this? Each

and every affidavit man stridently declares, ^'I never

heard of the Big Clid or Daisy Fraction. '

' Yet the prop-

erty was sufficiently well known that money could be bor-

rowed on it at the bank within a year and a half after its

location ; a large mercantile firm would advance goods to

the amount of seven hundred ($700) dollars, taking as

security therefor the assignment of a '^lay'' upon the

property. Yet, these zealous friends of Akrel Olsen and

the Pioneer Mining Company, who had religiously and

with great affidavit particularity counted the stakes of the

Bear Cub from year to year, had never heard of a Big

Clid or Daisy Fraction, a fact that was apparently well

known in business circles in Nome long before the Third

Beach Line was ever dreamed of. It would be charitable

to assume that these men were merely ignorant as they

confess in their affidavits, but it is not possible to believe

when it is remembered that a tent standing on the Daisy

Fraction is clearly seen from Nome, three miles away,

and that a much traveled trail ran close by the claim.

The foregoing instruments will establish conclusively

in the minds of the Court that the Harris men went into

possession of the property in controversy under a

**lay*' describing the property as the Big Clid or Daisy

Fraction in the early part of the year 1902. Indeed so

well authenticated is the fact that Carlson (p. 204

Record) considered it necessary to offer some explana-

tion for the presence of these laymen on the ground, and

he suggests, as do other affiants in his behalf, that some
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one may have been ''sniping'' on the ground in 1902.

But the ''sniping'' amounted to the sum of nearly one

thousand ($1,000) dollars as shown by the endorsement

on the note and by the affidavits of Judge Hannum (p. 52

Record) and Curry. The books of the bank showing the

truth or falsity of the statement were within two (2)

blocks of the Court House. There never was any attempt

made in the lower Court by appellees to explain these

numerous acts of possession of Bowers and his succes-

sors. And is it not an astonishing circumstance that of

all these men who testify to their careful watchfulness

of the Bear Cub stakes during these early years that no

one of them passed along the Dry Creek trail during this

winter and spring of 1902 and saw that gang of men

working with Harris on the Big Clid Fraction!

If possession under the Bowers title was a fact at the

time of the Harris lay in 1902 it would seem to be no

violent presumption in the law and not an unreasonable

one in point of fact that the possession thus established

at that early day should be presumed to continue. The

affidavits confirming Curry's presence on the ground in

the succeeding year 1903 are referred to in another place

and will not be considered here. But in the year 1904

Curry seemed to be considerably interested in the Big

Clid or Daisy for in that year we find him attempting by

means of publication to "smoke out" the title of his co-

owners, Judge Hannum and Henry Tomlinson. Curry

seems to have suffered under a rather persistent delusion

back in the times prior to the discovery of the Third

Beach Line. For thirteen (13) weeks he advertised the

Daisy Fraction, describing it as "on the left limit of Dry
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Creek, opposite No. One Below, and on the right limit

of Newton Gulch.'' (p. 138 Record.) But no intelligence

of an adverse title percolates through the eyes' or ears of

these watchful defenders of the Olsen claim.

In the next year, 1905, we find the Alaska Bank and

Safe Deposit Company and Judge Hannum gravely going

through the mummery, as defendants' affidavits would

make it out to be, of signing a quit claim deed to the ap-

pellant herein. There is still no Third Beach Line in

sight. The appellant has the assessment work done for

the year, and the affidavit of labor is regularly filed in the

office of the Recorder. Then Bush and Tomlinson and

Curry all gg '^outside" for the winter. For the first time

in six years Curry spent the winter away from the Nome

Recording District. When Curry returned in June of

last year he found that the Third Beach Line and the

Bear Cub were alike discoveries of the winter. He was

early informed of the fact that men were working on

the Daisy Fraction. He learned that the appellees,

Adams and Ashley, were two of the men in charge of the

work. When Curry remonstrated with Adams the latter

struck him in the mouth, (p. IGl Record.)

While the latter historical facts features of the case

are a digression they are cited for the purpose of show-

ing the natural sequence of events evidenced by the writ-

ten instruments hereinbefore referred to. While the

Daisy Fraction is a small tract of ground, embracing

about five acres, it shows a well authenticated and con-

tinuous abstract of title.

On the part of the defendants there is little written

record of title of a time when the property was considered
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of little value. But the lower Court was swamped with

a display of affidavits, imposing in members, but less

formidable in texture. The attention of the Appellate

Court is briefly called to the affidavits read on behalf of

the defendants, for these affidavits must be offered as the

excuse or the reason for the order of the lower Court.

While the appellant is contending here as he did un-

successfully in the lower Court that questions of title

should not be determined by a hearing had upon affidavits,

still we are not unwilling to balance these written instru-

ments, witnessed and acknowledged as they are, cemented

by the affidavits of men of standing in Nome, against the

numerous affidavits of the defendants.

The attention of the Court is directed to some peculiar

marks upon these exhibits offered by the defendants.

These are remarkable instruments, and they will cause an

actual feeling of shame at the conditions which will either

cause or j^ermit them. They are saturated with expres-

sions that the Bear Cub was a ''well marked claim," one

of the ''best known claims," and similar well turned

generalities. The particularity with which each of these

witnesses in turn describes the nature and character of

each of the four stakes of the Bear Cub is sufficient in

itself to give arise to the suspicion of over enthusiasm

in the defendants' cause. It will be noted, further, the

clearness and distinctness of the memory of these men

swearing to incidents of from three to six years past.

Some were not satisfied with one clear, convincing inspec-

tion, but must repeat the rounds of the stakes from year

to year. There is none of the honest man's doubt or

suspicion of a faulty memory. Moreover, they were all
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then on the ground, and are there still, while on the other

hand the numerous witnesses to the facts and instruments

offered in support of the plaintiff's title are scattered

throughout the United States and Alaska. It would seem

that when clouds of doubt thicken around one of Mr.

Lindeberg's ambiguous location notices, friends spring

from the tundra literally by the dozen. But here the

enthusiasm of these affiants seems to have permitted them

to overreach the ordinary limits of credulity. Perjury

is a jest on the streets of Nome, and the price of ^'affi-

davit men" a by-word, but is there not a certain limit to

their use and effectiveness? The temerity of a band of

men that will take direct issue with facts so well evi-

denced by written instruments is well calculated to stag-

ger the mind of any man whose conclusions as to pro-

prieties are based upon the normal rather than the crimi-

nal or vicious. This is not altogether a pleasant subject,

but many of these affidavits seem to have been cut in the

sharp matrix of legal necessity. No disrespect is in-

tended in venturing to remark that if the lower Court

would give greater heed to certain facts of general con-

ditions patent to every one in the District, there would be

less burdensome litigation for this Appellate Tribunal,

and more work for the Grand Jury in the north. It would

be comforting to believe that in giving weight to many of

the affidavits offered for the ai^pellees that the District

Court was unadvised of the general notoriety and general

repute of the men offering them. It is outside of the

record in this case but it is a fact offered by the writer as

being of some assistance to the Court and as an acquisi-

tion to the Court's store of judicial knowledge of condi-
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tions obtaining in this District, that the characters of

some of these men is a matter of Court record as much as

it should be of judicial knowledge. The writer sat in the

court room at Nome pending the case at bar and heard

Mr. Daly read to this same Court in an action then pend-

ing between the Nome Exploration Coynpany and these

laymen Carlson^ Adams and Ashley, affidavits more

bitterly reflecting upon the veracity and general reputa-

tion of Lindeberg and other of the defendant's ivitnesses

than anything contained herein. These suits were pend-

ing at the same time, and Mr. Daly was with one breath

reading Mr. Lindeberg 's affidavit and with the next

characterizing him in language sufficiently strong to at-

tract the attention of any Court.

With this knowledge before the Court ; with indubitable

evidence before the Court that the property in contro-

versy had been worked in the year 1902 as the Big Clid

or Daisy Fraction ; with the knowledge before the Court

that the dump on the ground together with the Big Clid

Fraction itself was in 1902 mortgaged to a bank and

banker still in business in the city; with the knowledge

that a large mercantile house in the city of Nome had

contracted to and had furnished a considerable quantity

of provisions to laymen working this ground as the Daisy

Fraction in 1902 ; with the knowledge that a local member

of the bar had received together with Henry Tomlinson,

a local bank clerk, a one half {Y-y) interest for assisting

in the defense of a man who was tried in the same Court

;

with the knowledge that one of the co-owners had ad-

vertised the claim for thirteen (13) weeks through the

columns of a local paper in 1904; with the knowledge
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based on a written instrument that another lease as the

Big Clid or Daisy Fraction had been entered into in 1905

;

with other and indubitable evidences of possession based

on written instruments, cemented by the affidavits of men

whose veracity would not ordinarily be questioned ; with

all this before the Court, the Court accepts the statements

of these men swearing for the defendants that there

** never was a Big Clid or Daisy Fraction,'' and that this

peculiar location of Akrel Olsen 's would entitle irre-

sponsible laymen to loot this ground without let or hin-

drance until the slow machinery of an Alaskan law Court

would grant the plaintiff relief. Here were two location

notices, the Big Clid Fraction and the Daisy Placer, to-

gether establishing, (as the Court by its- order, practi-

cally admits) a valid subsisting location subject to the

Akrel Olsen location ; these locations followed by posses-

sion and the exercising for a period of five years of every

right which a man may have in mining property, with a

clear legal title resting in the plaintiff and yet there was

no equitable relief to which the plaintiff in the view of the

Court was entitled.

There is no intention at this time to burden the Court

by a review of the numerous affidavits to be found in the

record. It will be sufficient to briefly summarize the

plaintiff's affidavits under the years to which they make

reference. (The numbers on the left have reference to

the years and the numbers following the names to the

pages in the record)

:

1900: Graves (66), Gilbert (176), Curry (117-160).

Graves is one of the witnesses named by Bowers in his

first location and was with Bowers at the time the Big
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Clid was staked. Graves was then working upon Bench

Claim No. Two and was undoubtedly acquainted with the

locality.

1901: Curry (117-160), Isakson (77), Gilbert (176), T.

W. Nelson (124), Stevens (63), L. P. Ranons (173).

Mr. Stevens is the editor of the "Gold Digger,*' and

had a lay upon the claim below in 1901, where he em-

ployed a number of men. It would seem that his state-

ment is entitled to some weight. He says Curry was work-

ing on the Big Clid while he was working his men on the

claim below. He sold Curry some of his machinery late

in the year.

1902: Monett (168), Graves (70), Stanley (178), T. W.

Nelson (124), Curry (162), Hannum (52).

Judge Hannum explains the Harris lease, note, mort-

gage and deeds from Bowers. He corroborates Curry

absolutely. The facts are unimpeachable.

1903: Gilbert (177), T. W. Nelson (124), Graves {66-

70), Curry (162).

1904: Curry (117-160), Nicholson (72), Osborne (170).

1905: Wheeler (174), Bush (28), Dr. Wesley (75),

Curry (117-160), Hannum (52-55), Osborne (172).

Wheeler and Dr. Wesley corroborate the affidavit filed

in 1905 as to assessment work during that year.

It is respectfully suggested that these are not copper-

plate affidavits reciting a daily round of stakes, but are

the plain explanation of men who tell of facts already

fully explained to the Court by the written instruments

hereinbefore set out. To them the Court will give such
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weight as its judgment, based upon its experience in

Alaskan affairs, may warrant.

The affidavit of Mr. Bush (and the judicial knowledge

of the Court will verify the statement) goes to show as

an additional reason for equitable relief other than those

ordinarily incident to litigation of the kind, that the plain-

tiff 's witnesses to facts of the years 1899-1900-1901-1902

are scattered throughout the United States and Alaska

and their evidence could not be readily produced. This

Court is acquainted with the fact that navigation to and

from Nome closes in the month of November and that

many of the miners return to the States at that time. It

was recognized as impossible to go to trial upon the issue

as to facts occurring in those early years without secur-

ing the testimony of many men, the whereabouts of some

of them being at that time unknown. The equitable relief

asked for was no more than is usual and ordinary in liti-

gation of the kind. The plaintiff's title was remarkably

clear and his predecessors had been a long time in pos-

session. When the trial judge stated from the bench that

^^he had received a letter from his brother down in south-

eastern Alaska who told him that he was getting the

reputation down there of ruining the country by granting

injunctions'' it was at once suggested to the Court that

the appellant had no desire to work an undue hardship

upon the appellees, who claim to be laymen on the prop-

erty, and that if no other relief would be granted an in-

demnifying bond from the defendants would afford some

prospect of a return although the gold might all be taken

out. The Court after taking the matter under advise-

ment for two days summarily entered his order refusing
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the injunction, and in effect overruling the motion set out

at page 17-18 of the Record. At the time of filing the suit

nearly two hundred thousand ($200,000) dollars, accord-

ing to the best information obtainable, had been taken

from the property by the appellees. Information received

by cable just prior to the close of 1906 advises that Judge

Moore at Nome had then refused to make an order per-

mitting appellant herein to perform his statutory assess-

ment work upon the ground in controversy, and advis-

ing further that about five hundred thousand dollars had

been taken out of the property in controversy. As it is a

custom of this locality to mine through the winter a great

part of this is now lying in the ^'dumj^'^ on the property.

The ground is said to be so rich in places that it can be

immediately washed up within doors in winter. As soon

as the thaw comes in the spring—which occurs in April

and May,—this ^^dump'' will be rapidly sluiced up and

the gold will be taken from the ground and thereafter

from the country. It is apparent under these circum-

stances that if the order of Judge Moore entered herein

shall be permitted to stand until the opening of naviga-

tion in June that any remedy afforded by a Court of law

would be not only inadequate but entirely ineffective. It

is a well known fact that men do not stay in Nome after

they have made their ^^ strike" especially when it is on

another man's ground.

The appellant is here seeking at the hands of the Ap-

pellate Court the equitable relief which he believes was

erroneously denied him in the lower Court.

He is asking that the Order made and entered herein
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be reversed and that an order be issued out of this Court

directing the District Court below as follows

:

That the District Court for the District of Alaska,

Second Division, at once grant to the appellant herein,

upon the filing of a bond the amount of which shall be

fixed by this Appellate Court, a temporary injunction re-

straining the appellees and other defendants herein from

mining the claim in question.

That the said appellees and other defendants herein

be enjoined from sluicing, washing ujd, carrying away,

or in anj^se disturbing the dirt and mineral now lying

upon the surface or under the ground of the property or

land adjacent thereto.

That the appellees and the other defendants herein be

enjoined from removing from the juirsdiction of the

Court any gold or other mineral taken from the property

in controversy.

That the appellant herein be granted an order of sur-

vey permitting the appellant, his attorney, or agent to

go upon the property and make a survey of the same,

above and underneath the surface.

That the ai)pellees and other defendants be required to

make an accounting for all gold and other mineral taken

from the said property from the time of beginning opera-

tions to the date of the service of the order.

That the orders so made herein shall authorize the use

of the Government cable and private auxiliary lines, and

that service of the same be immediately made in that

manner.

This Court has in recent years received with a distinct

horror which found vivid expression in the opinion of the
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Court in the Tornanes Case (106 Fed. Rep., 784), the ex-

posure of a tortuous intricacy of litigation, arising from

the Nome District, the ramifications of which ran almost

to the political center of the country. The Court there

permitted itself wisely as every man in the North knows,

a broad and generous use of its appellate power. The

Court did not forget the very unusual conditions pre-

vailing there. It is a country where, in litigation, as other

matters, the extraordinary is the ordinary, while the un-

usual is merely commonplace. But it should not be for-

gotten that in legal matters, hasty or ill-considered action

is ofttimes little less dangerous than actual perversity of

intention.

The order of the lower Court if unreversed will be not

alone destructive of the appellant's legal rights, but it

will afford actual encouragement to these prevailing

parties to continue a general plan of legal campaign all

too notorious in that unfortunate territory.

The order of the Court to be effective should be in

Nome before the end of the month of March, 1907.

The order of the lower Court was erroneous and should

be reversed, directing on behalf of the appellant proper

equitable relief.

Respectfully submitted,

CLAY ALLEN,

Attorney for Appellant and Plaintiff in Error,

BYERS & BYERS,

WALTER M. FRENCH,
HOBBS & BELL,

Of Counsel for Appellant and Plaintiff in Error.








